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.Traffic Injury Research Foundation J 
Table 1: Number of laboratories reporting this compound/class in their 10 most frequently 
detected (n = 70) 

Compound Frequency 

Alprazolam/alpha-hydroxyalprazolam 65 

THC and metabolites 63 

Oxvcodone 57 

Morphine 48 

Methamphetamine 46 

Cocaine and metabolites 46 

Clonazepam/7-aminoclonazepam 41 

Diazepam/Nordiazepam 40 

Amphetamine 36 

Hydrocodone 36 

Diphenhvdramine 22 

Zolpidem 18 

Fentanyl 18 

Lorazepam 18 

Methadone 16 

Codeine 15 

Carisoprodol/Meprobamate 14 

6-Acetylmorphi ne 13 

Citalopram 9 

Tramadol 9 

Hydromorphone 9 

Gabapentin 5 

Trazodone 4 

Oxazepam 3 

Fluoxetine/Norfluoxetine 3 

Phencyclidine (PCP) 3 

Temazepam 3 

Cyclobenzaprine 2 

Dihydrocodeine 2 

Oxvmorphone 2 

MDMA 1 

Am itri ptyl i ne 1 

Butalbital 1 

Topiramate 1 

Source: Logan et al. (2017) 

♦ The knowledge source for safe driving 
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COURT OF APPEALS OF WISCONSIN 

PUBLISHED OPINION 

Case No.: 2009AP3073-CR 

Analysis 

¶17      Our state law holds that while “one expert cannot act as a mere conduit for 

the opinion of another,” nonetheless, 

the presence and availability for cross-examination of a 

highly qualified witness, who is familiar with the procedures 

at hand, supervises or reviews the work of the testing analyst, 

and renders [his or] her own expert opinion is sufficient to 

protect a defendant’s right to confrontation, despite the fact 

that the expert was not the person who performed the 

mechanics of the original tests. 

Williams, 253 Wis. 2d 99, ¶¶19-20.  Under this reasoning, a defendant’s confrontation 

right is not violated “when [the surrogate], rather than the analyst who performed the tests, 

testifie[s] in part based on the crime lab report containing the lab test results,” concerning 

the nature of a tested substance.[4]  Id., ¶26.  

¶18      That rule and its underlying reasoning were articulated before the United 

States Supreme Court decided Crawford, which announced a new Confrontation Clause 

test for hearsay evidence.  Under the new test, the alleged reliability of a hearsay statement 

is not enough to justify its admission at trial; instead, if a statement is “testimonial” hearsay, 

https://wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=108095
https://wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=108095#_ftn4


it is inadmissible unless the declarant is unavailable to testify and the defendant had a prior 

opportunity to cross-examine him or her.  Crawford, 541 U.S. at 68.  

¶19      In Barton, this court considered how Crawford applies to the rule and 

reasoning in Williams, and concluded that Williams is still good law, because nothing 

“prevents a qualified expert from testifying in place of an unavailable expert when the 

testifying expert presents his or her own opinion.”  Barton, 289 Wis. 2d 206, ¶20.  

¶20      As Griep points out, Barton relied in part on reasoning that “the materials 

on which the expert bases his or her opinion are not elicited for the truth of their contents; 

they are examined to assess the weight of the expert’s opinion.”  Id., ¶22 (citation 

omitted).  This precise logic is one of the core disputes that fractured the court in Williams 

v. Illinois.  We also note that, unlike the DNA profiles at issue in Williams v. 

Illinois and Deadwiller, which were produced from samples found on victims, before any 

suspect was identified, the analysis of Griep’s blood was conducted for the very purpose 

of accusing Griep and creating evidence for use at trial.  See Turner, 709 F.3d at 1192.  If 

the DNA profile in Williams, produced by a lab in Maryland, not for the purpose of 

accusing anyone in particular but to provide objective data about the DNA found on a 

victim, which could then be compared with a database of other DNA records, Williams, 

132 S. Ct. at 2229, was deemed to be offered “for the truth of the matter asserted” by a 

majority of the justices in Williams, it is difficult to understand how the analysis of Griep’s 

blood alcohol level, which was done for the sole purpose of prosecution, was not also 

offered “for the truth of the matter asserted.” 

¶21      There is also some strength to the logic of Griep’s argument that even when 

a nontestifying expert’s report is not admitted into evidence, a surrogate expert’s testimony 

may in effect put the statements in the report into evidence.  See Turner, 709 F.3d at 1191 



(noting that a surrogate expert “had no first-hand knowledge” concerning the procedures 

followed in the testing and the conclusion based upon that resulting data and reasoning that 

the surrogate “put … out-of-court statements before the jury”).[5] 

¶22      Nonetheless, with our supreme court so recently and favorably 

citing Barton, see Deadwiller, 350 Wis. 2d 138, ¶¶37-40, we have no choice but 

to conclude that Barton remains the law of our state.  Only the state supreme court has the 

power to overrule our past decisions, Cook v. Cook, 208 Wis. 2d 166, 189-90, 560 N.W.2d 

246 (1997), except when United States Supreme Court precedent overrules those decisions 

in such clear terms that the Supremacy Clause compels our adherence to federal law 

instead, Jennings, 252 Wis. 2d 228, ¶43.  Under the reasoning of Barton, the availability 

of a well qualified expert, testifying as to his independent conclusion about the ethanol 

testing of Griep’s blood as evidenced by a report from another state lab analyst, was 

sufficient to protect Griep’s right to confrontation.  No binding federal precedent clearly 

overrules Barton.  

¶23      Having said that, we note that Barton may not be the last word on the 

issue.  The defendant in Turner, 709 F.3d 1187, the Seventh Circuit decision referred to 

above, has petitioned for certiorari, and the United States Supreme Court has not decided 

whether to grant or deny that petition, as of today’s date. Various court watchers are 

predicting that certiorari will eventually be granted in Turner, or one of the other similar 

petitions currently being considered by the Court.  E.g., State v. Brewington, 743 S.E.2d 

626 (N.C. 2013), petition for cert. filed, 82 U.S.L.W. 3283 (U.S. Oct. 17, 2013) (No. 13-

504); United States v. James, 712 F.3d 79 (2d Cir. 2013), petition for cert. filed, 82 

U.S.L.W. 3368 (U.S. Nov. 22, 2013) (No. 13-632).  So, a definitive answer may be on the 

horizon.[6]            By the Court.—Judgment affirmed. 

https://wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=108095#_ftn5
https://wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=108095#_ftn6
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	Table 1: Number of laboratories reporting this compound/class in their 10 most frequently detected (n = 70) 
	Table 1: Number of laboratories reporting this compound/class in their 10 most frequently detected (n = 70) 
	Compound Frequency Alprazolam/alpha-hydroxyalprazolam 65 THC and metabolites 63 Oxvcodone 57 Morphine 48 Methamphetamine 46 Cocaine and metabolites 46 Clonazepam/7-aminoclonazepam 41 Diazepam/Nordiazepam 40 Amphetamine 36 Hydrocodone 36 Diphenhvdramine 22 Zolpidem 18 Fentanyl 18 Lorazepam 18 Methadone 16 Codeine 15 Carisoprodol/Meprobamate 14 6-Acetylmorphi ne13 Citalopram 9 Tramadol 9 Hydromorphone 9 Gabapentin 5 Trazodone 4 Oxazepam 3 Fluoxetine/Norfluoxetine 3 Phencyclidine (PCP) 3 Temazepam 3 Cyclobenza
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	Footnote
	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span

	> 
	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span


	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span

	L
	LI
	LBody
	Span


	LI
	LBody
	Span
	Span


	LI
	LBody
	Span


	LI
	LBody
	Span
	Span


	LI
	LBody
	Span
	Span


	LI
	LBody
	Span


	LI
	LBody
	Span


	LI
	LBody
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span



	P
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Link
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Link
	Span


	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Link
	Span
	Span
	Span
	Span
	Span

	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span



	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span



	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span



	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span

	> 
	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span


	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span



	> 
	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span

	> 
	> 
	> 
	> 
	Span
	Link
	Span



	> 
	> 
	> 
	Span
	Link
	Span



	> 
	> 
	> 
	Span
	Link
	Span




	P
	Span

	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span

	P
	Span
	 
	Span
	 
	Span
	 

	P
	Span
	 
	Span
	 
	Span
	Span
	 

	P
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span


	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span



	> 
	> 
	> 
	> 
	Span


	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span

	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	» 
	» 
	» 
	» 
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span






	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	 



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span


	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span



	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span



	Footnote
	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Link
	Span
	Span

	Link
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	Span


	P
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	» 
	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span






	P
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span
	 

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	» 
	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span






	P
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span
	 

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span



	P
	Span
	Span
	Span
	Span

	» 
	» 
	» 
	» 
	Span
	Span


	» 
	» 
	» 
	Span
	Span
	Span



	» 
	» 
	» 
	» 
	Span
	Span
	Span
	Span



	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	 
	» 
	» 
	» 
	» 
	Span
	 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Link
	Span

	Link
	Span



	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Link
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	Link
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	 


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Link
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	 


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	 


	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Link
	Span
	Span



	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span






	Footnote
	P
	Span
	Span
	Span

	L
	LI
	LBody
	Span
	Span
	Span
	Span
	Span
	Link
	Span
	Span
	Span
	Span
	Span

	Span
	Span
	Span
	 
	» 
	» 
	» 
	» 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Link
	Span
	Span
	Span
	Span
	Span

	Span







	> 
	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span


	> 
	> 
	> 
	Span
	Span
	Span
	Span
	Span
	Span
	Span



	H1
	H1

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	 

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	 
	H1
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span

	L
	LI
	LBody
	Span
	 
	Span


	LI
	LBody
	Span
	 
	Span


	LI
	LBody
	Span
	 
	Span
	Span


	LI
	LBody
	Span
	 
	Span
	Span


	LI
	LBody
	Span
	 
	Span


	LI
	LBody
	Span
	 
	Span


	LI
	LBody
	Span
	 
	Span


	LI
	LBody
	Span
	 
	Span
	Span
	Span


	LI
	LBody
	Span
	 
	Span



	P
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span

	L
	LI
	LBody
	Span
	 
	Span
	Span


	LI
	LBody
	Span
	 
	Span
	Span
	Span
	Span


	LI
	LBody
	Span
	 
	Span
	Span
	Span


	LI
	LBody
	Span
	 
	Span
	Span


	LI
	LBody
	Span
	 
	Span
	Span
	Span
	Span
	Span


	LI
	LBody
	Span
	 
	Span
	Span
	Span


	LI
	LBody
	Span
	 
	Span
	Span



	P
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span
	Span

	P
	Span

	L
	LI
	LBody
	Span
	 
	Span


	LI
	LBody
	Span
	 
	Span


	LI
	LBody
	Span
	 
	Span


	LI
	LBody
	Span
	 
	Span


	LI
	LBody
	Span
	 
	Span
	Span



	P
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span

	P
	Span
	Span
	Span
	Span
	Span
	Span

	H1
	Span
	Span
	Span
	Span
	Span

	P
	Span
	Span

	P
	Link
	Span


	COURT OF APPEALS OF WISCONSIN 
	PUBLISHED OPINION 
	Analysis 
	¶17      Our state law holds that while “one expert cannot act as a mere conduit for the opinion of another,” nonetheless, 
	the presence and availability for cross-examination of a highly qualified witness, who is familiar with the procedures at hand, supervises or reviews the work of the testing analyst, and renders [his or] her own expert opinion is sufficient to protect a defendant’s right to confrontation, despite the fact that the expert was not the person who performed the mechanics of the original tests. 
	Williams, 253 Wis. 2d 99, ¶¶19-20.  Under this reasoning, a defendant’s confrontation right is not violated “when [the surrogate], rather than the analyst who performed the tests, testifie[s] in part based on the crime lab report containing the lab test results,” concerning the nature of a tested substance.
	Williams, 253 Wis. 2d 99, ¶¶19-20.  Under this reasoning, a defendant’s confrontation right is not violated “when [the surrogate], rather than the analyst who performed the tests, testifie[s] in part based on the crime lab report containing the lab test results,” concerning the nature of a tested substance.
	[4]
	[4]

	  Id., ¶26.  

	¶18      That rule and its underlying reasoning were articulated before the United States Supreme Court decided Crawford, which announced a new Confrontation Clause test for hearsay evidence.  Under the new test, the alleged reliability of a hearsay statement is not enough to justify its admission at trial; instead, if a statement is “testimonial” hearsay, 
	it is inadmissible unless the declarant is unavailable to testify and the defendant had a prior opportunity to cross-examine him or her.  Crawford, 541 U.S. at 68.  
	¶19      In Barton, this court considered how Crawford applies to the rule and reasoning in Williams, and concluded that Williams is still good law, because nothing “prevents a qualified expert from testifying in place of an unavailable expert when the testifying expert presents his or her own opinion.”  Barton, 289 Wis. 2d 206, ¶20.  
	¶20      As Griep points out, Barton relied in part on reasoning that “the materials on which the expert bases his or her opinion are not elicited for the truth of their contents; they are examined to assess the weight of the expert’s opinion.”  Id., ¶22 (citation omitted).  This precise logic is one of the core disputes that fractured the court in Williams v. Illinois.  We also note that, unlike the DNA profiles at issue in Williams v. Illinois and Deadwiller, which were produced from samples found on vict
	¶21      There is also some strength to the logic of Griep’s argument that even when a nontestifying expert’s report is not admitted into evidence, a surrogate expert’s testimony may in effect put the statements in the report into evidence.  See Turner, 709 F.3d at 1191 
	(noting that a surrogate expert “had no first-hand knowledge” concerning the procedures followed in the testing and the conclusion based upon that resulting data and reasoning that the surrogate “put … out-of-court statements before the jury”).
	(noting that a surrogate expert “had no first-hand knowledge” concerning the procedures followed in the testing and the conclusion based upon that resulting data and reasoning that the surrogate “put … out-of-court statements before the jury”).
	[5]
	[5]

	 

	¶22      Nonetheless, with our supreme court so recently and favorably citing Barton, see Deadwiller, 350 Wis. 2d 138, ¶¶37-40, we have no choice but to conclude that Barton remains the law of our state.  Only the state supreme court has the power to overrule our past decisions, Cook v. Cook, 208 Wis. 2d 166, 189-90, 560 N.W.2d 246 (1997), except when United States Supreme Court precedent overrules those decisions in such clear terms that the Supremacy Clause compels our adherence to federal law instead, Je
	¶23      Having said that, we note that Barton may not be the last word on the issue.  The defendant in Turner, 709 F.3d 1187, the Seventh Circuit decision referred to above, has petitioned for certiorari, and the United States Supreme Court has not decided whether to grant or deny that petition, as of today’s date. Various court watchers are predicting that certiorari will eventually be granted in Turner, or one of the other similar petitions currently being considered by the Court.  E.g., State v. Brewing
	¶23      Having said that, we note that Barton may not be the last word on the issue.  The defendant in Turner, 709 F.3d 1187, the Seventh Circuit decision referred to above, has petitioned for certiorari, and the United States Supreme Court has not decided whether to grant or deny that petition, as of today’s date. Various court watchers are predicting that certiorari will eventually be granted in Turner, or one of the other similar petitions currently being considered by the Court.  E.g., State v. Brewing
	[6]
	[6]

	            By the Court.—Judgment affirmed. 
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